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(2) The interest rates and maturity
dates of any debt security issued to an
associate company are designed to par-
allel the effective cost of capital of
that associate company; Provided, That
any security issued to an associate
company by any energy-related com-
pany subsidiary, as defined in §250.58,
shall not be exempt under these provi-
sions unless, after giving effect to the
issue of the security, the aggregate in-
vestment by a registered holding com-
pany or its subsidiary in the energy-re-
lated company subsidiary and all other
energy-related company subsidiaries
does not exceed the limitation in
§250.58(a)(1).

(c) Within ten days after the issue or
sale of any security exempt under this
section, the issuer or seller shall file
with the Commission a Certificate of
Notification on Form U-6B-2 (17 CFR
259.206) containing the information pre-
scribed by that form. However, with re-
spect to exempt financing transactions
between associate companies which in-
volve the repetitive issue or sale of se-
curities or are part of an intrasystem
financing program involving the
issuance and sale of securities not ex-
empted by this section, the filing of in-
formation on Form U-6B-2 may be
done on a calendar quarterly basis.

(d) The acquisition by a company in
a registered holding company system
of any security issued and sold by any
associate company, pursuant to this
section, is exempt from the require-
ments of section 9(a) of the Act (15
U.S.C. 79i(a)); provided that the exemp-
tion granted by this paragraph (d) shall
not apply to any transaction involving
the issue and sale of securities to form
a new subsidiary company of a reg-
istered holding company.

(e) A copy of any Certificate of Noti-
fication on Form U-6B-2 (§259.206) that
is filed with this Commission under
this section with respect to any secu-
rity issued by a subsidiary of a reg-
istered holding company under para-
graph (b) of this section and acquired
by a public-utility company that is an
associate company of the issuer, shall
be submitted concurrently to each
state commission having jurisdiction
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over the retail rates of the public-util-
ity company.

[60 FR 33639, June 28, 1995, as amended at 62
FR 7915, Feb. 20, 1997; 63 FR 9741, Feb. 26,
1998]

§250.53 Certain registered holding
company financings in connection
with the acquisition of one or more
exempt wholesale generators.

(a) In determining whether to ap-
prove the issue or sale of a security by
a registered holding company for pur-
poses of financing the acquisition of an
exempt wholesale generator, or the
guarantee of a security of an exempt
wholesale generator by a registered
holding company, the Commission
shall not make a finding that such se-
curity is not reasonably adapted to the
earning power of such company or to
the security structure of such company
or companies in the same holding com-
pany system, or that the cir-
cumstances are such as to constitute
the making of such guarantee an im-
proper risk for such company, if the
following conditions are met:

(1) Aggregate investment does not ex-
ceed 50% of the system’s consolidated
retained earnings.

(i) Aggregate investment means all
amounts invested, or committed to be
invested, in exempt wholesale genera-
tors and foreign utility companies, for
which there is recourse, directly or in-
directly, to the registered holding com-
pany. Among other things, the term in-
cludes, but is not limited to, prelimi-
nary development expenses that cul-
minate in the acquisition of an exempt
wholesale generator or a foreign utility
company; and the fair market value of
assets acquired by an exempt wholesale
generator or a foreign utility company
from a system company (other than an
exempt wholesale generator or a for-
eign utility company).

(ii) Consolidated retained earnings
means the average of the consolidated
retained earnings of the registered
holding company system as reported
for the four most recent quarterly peri-
ods on the holding company’s Form 10—
K or 10-Q (§249.308a or §249.310 of this
chapter, respectively) filed under the
Securities Exchange Act of 1934, as
amended.
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(2) The registered holding company
maintains books and records to iden-
tify investments in and earnings from
any exempt wholesale generator or for-
eign utility company in which it di-
rectly or indirectly holds an interest.
In addition:

(i) For each United States exempt
wholesale generator in which the reg-
istered holding company directly or in-
directly holds an interest:

(A) The books and records of such en-
tity shall be kept in conformity with
United States generally accepted ac-
counting principles (‘““GAAP”).

(B) The financial statements shall be
prepared according to GAAP.

(C) The registered holding company
undertakes to provide the Commission
access to such books and records and
financial statements as the Commis-
sion may request.

(ii) For each foreign exempt whole-
sale generator or foreign utility com-
pany which is a majority-owned sub-
sidiary company of the registered hold-
ing company:

(A) The books and records of such en-
tity shall be kept in conformity with
GAAP.

(B) The financial statements for such
entity shall be prepared in conformity
with GAAP.

(C) The registered holding company
undertakes to provide the Commission
access to such books and records and
financial statements, or copies thereof,
in English, as the Commission may re-
quest.

(D) For purposes of this section, a
“majority-owned subsidiary company”’
is one in which the registered holding
company directly or indirectly owns
more than 50% of the voting securities.

(iii) For each foreign exempt whole-
sale generator or foreign utility com-
pany in which the registered holding
company directly or indirectly owns
50% or less of the voting securities, the
registered holding company shall pro-
ceed in good faith, to the extent rea-
sonable under the circumstances, to
cause:

(A) The books and records of such en-
tity to be Kkept in conformity with
GAAP; provided, that if the books and
records are maintained according to a
comprehensive body of accounting
principles other than GAAP, the reg-
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istered holding company shall, upon re-
quest, describe and quantify each ma-
terial variation from GAAP in the ac-
counting principles, practices and
methods used to maintain the books
and records.

(B) The financial statements for such
entity to be prepared according to
GAAP; provided, that if the financial
statements are prepared according to a
comprehensive body of accounting
principles other than GAAP, the reg-
istered holding company shall, upon re-
quest, describe and quantify each ma-
terial variation from GAAP in the bal-
ance sheet line items and net income
reported in the financial statements.

(C) Access by the Commission to such
books and records and financial state-
ments, or copies thereof, in English, as
the Commission may request; provided,
that in any event, the registered hold-
ing company shall make available to
the Commission any books and records
of the foreign exempt wholesale gener-
ator or foreign utility company that
are available to the registered holding
company.

(3) No more than two percent of the
employees of the system’s domestic
public-utility companies render serv-
ices, at any one time, directly or indi-
rectly, to exempt wholesale generators
or foreign utility companies in which
the registered holding company, di-
rectly or indirectly, holds an interest;
provided, that the Commission has pre-
viously approved the rendering of such
services.

(4) The registered holding company
simultaneously submits a copy of any
Form U-1 (17 CFR 259.101) and certifi-
cate under section 250.24 filed with the
Commission under this section, as well
as a copy of Item 9 of Form U5S (17
CFR 259.58) and Exhibits G and H there-
of with every federal, state or local
regulator having jurisdiction over the
retail rates of any affected public-util-
ity company.

(b) Notwithstanding the foregoing
provisions, the section shall not be
available if:

(1) The registered holding company,
or any subsidiary company having as-
sets with book value exceeding an
amount equal to 10% or more of con-
solidated retained earnings, has been
the subject of a bankruptcy or similar
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proceeding, unless a plan of reorganiza-
tion has been confirmed in such pro-
ceeding; or

(2) The average consolidated retained
earnings for the four most recent quar-
terly periods have decreased by 10%
from the average for the previous four
quarterly periods and the aggregate in-
vestment in exempt wholesale genera-
tors and foreign utility companies ex-
ceeds two percent of total capital in-
vested in utility operations; provided,
this restriction will cease to apply once
consolidated retained earnings have re-
turned to their pre-loss level; or

(3) In the previous fiscal year, the
registered holding company reported
operating losses attributable to its di-
rect or indirect investments in exempt
wholesale generators and foreign util-
ity companies, and such losses exceed
an amount equal to 5% of consolidated
retained earnings.

(c) An applicant that is unable to sat-
isfy the requirements of paragraphs (a)
and (b) of this section must affirma-
tively demonstrate that the proposed
issue and sale of a security to finance
the acquisition of an exempt wholesale
generator, or the guarantee of a secu-
rity of an exempt wholesale generator:

(1) Will not have a substantial ad-
verse impact upon the financial integ-
rity of the registered holding company
system; and

(2) Will not have an adverse impact
on any utility subsidiary of the reg-
istered holding company, or its cus-
tomers, or on the ability of State com-
missions to protect such subsidiary or
customers.

(d) The Commission shall issue an
order with respect to a proposed trans-
action under section 32(h)(3) of the Act
within 120 days of completion of the
record concerning such issue, sale or
guarantee.

[568 FR 51504, Oct. 1, 1993]

§250.54 Effect of exempt wholesale
generators on other transactions.

In determining whether to approve
the issue or sale of a security by a reg-
istered holding company for purposes
other than the acquisition of an ex-
empt wholesale generator or a foreign
utility company, or other transactions
by such registered holding company or
its subsidiaries other than with respect

17 CFR Ch. Il (4-1-09 Edition)

to exempt wholesale generators or for-
eign utility companies, the Commis-
sion shall not consider the effect of the
capitalization or earnings of any sub-
sidiary which is an exempt wholesale
generator or a foreign utility company
upon the registered holding company
system if §250.53 (a), (b) and (c) are sat-
isfied.

[68 FR 51505, Oct. 1, 1993]

§250.57 Notices and reports to be filed
under section 33.

(a) Notification of Status as Foreign
Utility Company. Form U-57 (§259.207 of
this chapter), notification of status as
a foreign utility company, may be filed
by, or on behalf of, an entity that seeks
to become a foreign utility company. If
the criteria of section 33 of the Act are
otherwise met, the entity shall be
deemed to be a foreign utility company
upon the filing of such form.

(b) Reporting Requirement for Associate
Public-Utility Companies. A United
States public-utility company that is
an associate company of a foreign util-
ity company shall file with the Com-
mission a report on Form U-33-S
(§259.405 of this chapter) on or before
May 1 of each year. This requirement
shall not apply to public-utility com-
panies that are subsidiaries of a reg-
istered holding company or of a hold-
ing company that is exempt from reg-
istration under section 3(a) (1) or (2) of
the Act, pursuant to section 250.2. In
addition, a holding company that is ex-
empt from registration by Commission
order may file a single Form U-33-S on
behalf of all of its public-utility sub-
sidiaries.

[568 FR 51505, Oct. 1, 1993]

§250.58 Exemption of investments in
certain nonutility companies.

(a) Exemption from Section 9(a). Sec-
tion 9(a) of the Act (156 U.S.C. 79i(a))
shall not apply to:

(1) The acquisition by a registered
holding company, or a subsidiary com-
pany thereof, of the securities of an en-
ergy-related company; Provided, That,
after giving effect to any such acquisi-
tion, the aggregate investment by such
registered holding company and sub-
sidiaries in all such companies does not
exceed the greater of:
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